IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT SPADA, ET. AL,
Plaintiffs,

V.

FLEMING COMPANIES, INC.,
ET. AL.,
Defendants and Third
Party Plaintiff,
V.
CIVIL ACTION
BETTER FOODS )
DISTRIBUTORS, INC., ET. AL., ) NO. 02-0376
Third-Party Defendants.

MEMORANDUM AND ORDER

Before the Court is Plaintiffs’ motion for leave to amend the complaint to include direct
claimsagainsiThird-PartyDefendant8etterFoodDistributors Inc. (“BetterFoods”). Defendants
contestthis motionbecausehe addition of this party would destralversityandrequirethatthis
matterbe remandedo statecourt. For the reasons set forth below, | grant leave to amend the
complaintto includeBetterFoodsasanadditionaldefendanandremandhis actionto the Courtof
Common Pleas of Philadelphia County.

On October23, 2000, Plaintiff Robert Spada was employed as a truck driver when he
allegedlysustainedhjurieswhenaboxfell onhim thathadbeenoadedontoatrailer by Defendants
Fleming for unloading at Better Food Distributors’ Grover’'s Shop ‘N’ Bag store. Plaintiffs are
citizensof Pennsylvania who brought suit in the Court of Common Pleas for Philadelphia County

againstlemingCompaniesinc., FlemingFoodEast Inc. andFlemingCompaniesKing of Prussia



(“Fleming”) allegingnegligenceandlossof consortium. Defendants removed this action to this
Courtonthebasisof diversityjurisdictionastheyareincorporatedn Oklahomawith theirprincipal
placeof businessn Texas. Thereafter, Defendants asserted third-party claims against Better Foods
for indemnification,contribution,andduty to insureanddefend. Better Foods is a Pennsylvania
Corpordion with a principal place of business in Pennsylvania. Plaintiff now moves for leave to
amend the complaint to assert claims directly against Better Foods.

| grantPlaintiffs’ motionto amend. As a result, subject matter jurisdiction is no longer
properbeforethis Court. Although counsel for the Fleming Defendants now alleges that there is
federalquestionurisdiction in this action by stating that Plaintiffs’ Complaint involves interstate
commerceagovernedoy the FederaMotors CarrierSafetyRegulation49 C.F.R. § 392.9, counsel
failedtoallegethatthisfederalregulations preemptive Furthermore, the federal regulation alluded
to by Defendant at best amounts to a defense to Plaintiffs’ negligence claim and thus, does not
amounto federalquestiorjurisdiction. Sed_ouisville& NashvilleRyCo.v. Mottley, 211U.S.149,
152(1908)(holdingthatfederalquestionurisdiction cannot be based on an anticipated defense);
seealso Caterpillar Inc. v. Williams 482 U.S. 386, 393 (1987) (holding removal is not proper if
basedn anticipateddefensehatis federal in nature)In light of the addition of Better Foods as a
defendantthe partiesare no longer diverseandthereis no subjectmater jurisdiction. Thus, |
remandthis actionto the Courtof CommonPleas for Philadelphia County. An appropriate order

follows.
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AND NOW, this day ofNovember,2002 uponconsideratiorof Plaintiffs’ motion to

amendhecomplainttheresponsetheretoandtheforegoingreasonst isherebyORDERED that:

1. Plaintiffs’ Motion for Leaveto Amend the Complaint (Document No. 18) is
GRANTED. The Clerk of Court is directed to enter the Amended Complaint
attached to Plaintiff's Motion for Leave to Amend on the docket.

2. Thismatteris REMANDED to theCourtof CommonPleasof PhiladelphiaCounty

without prejudiceto the partiesto assertany and all defense as they deem

appropriate.

BY THE COURT:

Berle M. Schiller, J.



